UNPUBLI SHED

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CI RCU T

No. 03-4247

UNI TED STATES OF AMERI CA,
Plaintiff - Appell ee,

vVer sus

JI MW BIJOQU, a/k/a Jinmy Bigou,

Def endant - Appel | ant.

On Renmand fromthe United States Suprene Court.
(S. C. No. 04-5272)

Subm tted: October 31, 2005 Deci ded: November 30, 2005

Bef ore WDENER, LUTTIG and SHEDD, Circuit Judges.

Vacat ed and remanded by unpublished per curiam opinion.

Noell Tin, TIN FULTON GREEN & OWEN, P.L.L.C., Charlotte, North
Carolina, for Appellant. Getchen C. F. Shappert, United States
Attorney, Robert J. deason, Assistant United States Attorney,
Charlotte, North Carolina, for Appellee.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM
This case is before us on remand fromthe United States
Suprenme Court for further consideration in light of United

States v. Booker, 125 S. C. 738 (2005). In United States v.

Bijou, 92 F. App. 966 (4th Cr. Apr. 13, 2004) (unpublished),
vacated, 125 S. C. 1022 (2005), we affirmed Jimy Bijou' s 240-
nmont h sentence i nposed upon his plea of guilty to three counts of
possession of a firearm by a convicted felon. After review ng
Bijou s sentence in |light of Booker, we vacate his sentence and
remand for resentencing.

Bijou contends that his sentence violates the Sixth
Amendnent because the district court in sentencing himapplied the

Cross r ef erence in U. S. Sent enci ng GQui del i nes Manua

§ 2K2.1(c)(1)(A) (2002). The result is that Bijou is serving a
sent ence based upon facts (possession of a certain anmount of drugs
and possession of a firearmduring the drug offense) found by the
judge by a preponderance of the evidence, rather than facts found
by a jury or admtted to by Bijou. Bijou raised this issue in the

district court, and our review is therefore de novo. See Uni ted

States v. Mackins, 315 F. 3d 399, 405 (4th Cr. 2003).

I n Booker, the Suprene Court held that the nandatory
manner i n whi ch the Sentencing Guidelines required courts to i npose
sentenci ng enhancenents based on facts found by the court by a

preponderance of the evidence violated the Sixth Anmendnent.



Booker, 125 S. C. at 746, 750 (Stevens, J., opinion of the Court).
The Court renedied the constitutional violation by making the
Gui del i nes advi sory t hrough the renoval of two statutory provisions
t hat had rendered themmandatory. 1d. at 746 (Stevens, J., opinion
of the Court); id. at 756-67 (Breyer, J., opinion of the Court).

Here, the district court sentenced Bijou under the
mandat ory Sentenci ng Guidelines by applying the cross reference,
determ ning the base offense | evel based upon the anpbunt of drugs,
and enhancing that Ilevel by two levels based upon Bijou's
possession of a firearmduring the comm ssion of the drug of fense.
These findi ngs, anong others, resulted in a guideline range of 210-
262 nonths’ inprisonment, and the court sentenced Bijou to 240
mont hs in prison.

Had Bi j ou been sent enced based upon the facts to which he
pled guilty, his total offense |evel would have been 24. Wth a
crimnal history category of VI, Bijou’ s guidelinerange would have
been 100- 125 nonths’ inprisonnent. Because his 240-nonth sentence
exceeds t he maxi mnum aut hori zed by the facts he admtted, there was

a Sixth Anmendnent error requiring resentencing.? See United

States v. Evans, 416 F.3d 298, 300 (4th Cr. 2005).

Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th Gr. 2005), “[w e of course offer no criticismof the
district judge, who foll owed the | aw and procedure in effect at the
time of” Bijou' s sentencing.
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Accordingly, we vacate Bijou s sentence and remand for
resentencing.?> W dispense with oral argunent because the facts
and | egal contentions are adequately presented in the materials

before the court and argunent woul d not aid the deci si onal process.

VACATED AND REMANDED

2Al t hough t he Gui delines are no | onger mandat ory, Booker nakes
clear that a sentencing court nust still “consult [the] Cuidelines
and take them into account when sentencing.” 125 S. C. at 767
(Breyer, J., opinion of the Court). On renmand, the district court
should first determ ne the appropriate sentenci ng range under the
Quidelines, making all factual findings appropriate for that
determ nation. Hughes, 401 F.3d at 546. The court shoul d consi der
this sentencing range along with the other factors described in 18
US CA 8§ 3553(a) (West 2000 & Supp. 2005), and then inpose a
sentence. Hughes, 401 F.3d at 546. |If the sentence falls outside
the CGuideline range, the court should explain its reasons for the
departure as required by 18 U S.C. A 8 3553(c)(2) (West 2000 &
Supp. 2005). Hughes, 401 F.3d at 546. The sentence nust be
“Wthin the statutorily prescribed range and . . . reasonable.”
Id. at 547.



